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INTRODUCTION

You have asked for my opinion on several issues with respect to the nature and
extent of claims of “Third Party Interest” holders (“TPI holders”) under the Treaty Land
Entitlement Framework Agreement (the “Framework Agreement”) with particular reference to
mining claims, mining leases, and quarry leases held by “Third Parties” on Crown lands.

Within that broad category of inquiry, | understand there are two questions
which are currently of particular interest to the Implementation Monitoring Committee (the
“IMC”). The two questions of particular interest are:

1. To what extent does the Framework Agreement recognize and give effect to
the claims of TPI holders in mines and minerals on Crown lands in Manitoba,
when those lands have been selected by an Entitlement First Nation pursuant
to the Framework Agreement?

2. What is the scope of the TPI, which may need to be replaced?
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Within this second general question, you have asked me to consider three
specific questions namely:

(i) What rights to subsequent development does a TPI holder have
pursuant to a mining claim, mineral lease or quarry lease?

(i) Is the TPI holder required to obtain additional rights or approvals
under the Mines and Minerals Act of Manitoba prior to
development of a mining or quarry project?

(iii) What type of conditions or requirements must be fulfilled in order
for the TPI holder to proceed to the next stage of development?

Another important issue which is beyond the scope of this opinion relates to the
duty of the Crown to consult and accommodate Indigenous communities and the related
principle of the honour of the Crown in dealing with Indigenous peoples. | recognize that those
principles may be of critical importance in determining how the claims of TPI holders will
ultimately be dealt with in relation to Entitlement First Nations (“EFNs”). However they will not
be specifically addressed in this opinion (except in a very general way) because it will be useful
to answer the two general questions outlined above before embarking on an analysis of the
complex and multi-dimensional issue of how the duty of the Crown to consult and
accommodate may operate in the particular circumstances of EFNs who have selected land
affected by TPlIs.

ANALYSIS

1. The T.L.E. Framework Agreement

A “Third Party” is a defined term under the Framework Agreement. The
definition is broad. A “Third Party” means a Person, other than Canada, Manitoba, the TLE
Committee, any Entitlement First Nation or the Trustees.

“Person” is also defined broadly in the Framework Agreement to mean any
individual, corporation (including a crown corporation, partnership, trust, joint venture,
unincorporated association, Northern Community or First Nation, and their respective heirs,
legal representatives and permitted assigns.

“Third Party Interest” is also broadly defined in the Framework Agreement to
mean any interest, right or estate of any nature held by a Third Party in or to land, or any right
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of use or occupation of land, other than a fee simple interest, and includes without limiting the
generality of the foregoing:

(a) interests held by an occupant of land under a lease, licence or permit;

(9) interests in Mines and Minerals; ... .

| have reviewed the Framework Agreement in its entirety and considered the
earlier opinion which | provided in order to understand the historical context and the overriding
purposes of the Framework Agreement.

In response to the first question (namely the extent to which the Framework
Agreement recognizes and gives effect to TPIs in mines and minerals), it is my opinion that
the Framework Agreement recognizes and gives significant effect to those TPIs and to the
rights of TPI holders who have interests in mines and minerals in Crown lands which have
been selected by an EFN.

In practical terms, this means that whatever rights such TPI holders have, must
be respected and dealt with (in any one of several ways) before, or as part of any initiative by
an Entitlement First Nation to derive any benefits from the minerals which are the subject of
the TPI holders’ claims.

My reasoning is outlined below.

In addition to the broad definition of “Third Party” and “Third Party Interest”, the
Framework Agreement outlines (in Article 3.03), certain specific principles for the selection of
Crown land, including that an Entitlement First Nation may select land affected by a Third Party
Interest, subject to the Third Party Interest being resolved in accordance with Article 10 (the
Article dealing with Third Party Interests). Similarly Article 3.05 outlines specific principles for
the selection of “Other Land”, including that an Entitlement First Nation may acquire Other
Land affected by a Third Party Interest, subject to the resolution of that interest in accordance
with Article 10.

Article 10 contains a mandatory requirement to resolve Third Party Interests.
That requirement is in Article 10.01, under the heading “Requirement to Resolve Third Party
Interests”, and stipulates that:

“(i) It is anticipated that some or all of the Crown Land
Selected and Other Land Acquired by an Entitlement
First Nation may be encumbered by one or more Third
Party Interests.
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(ii) Third Party Interests which affect any land which is
otherwise eligible to be set apart as Reserve in
accordance with the Principles must be resolved to the
satisfaction of Canada, Manitoba, the Entitlement First
Nation which has Selected or Acquired the land and the
holder of the Third Party Interest prior to:

(underlining added)

(a) The transfer by Manitoba to Canada of
administration and control of the Crown Land or
any interest in the Crown Land; or

(b) The Entitlement First Nation or a Person on
behalf of the Entitlement First Nation providing to
Canada aregistrable Transfer of Title to the Other
Land.”

Ihe phrases “Replacement Interest” and “Replacement Mining Interest” are
also defined terms within the Framework Agreement. The definitions are as follows:

“‘Replacement Interest means any right granted by Canada or
an Entitlement First Nation in replacement of, or in substitution
for, any Third Party Interest in or over any land Selected or
Acquired by that Entitlement First Nation that has been or is to
be set apart as Reserve, and includes a Replacement Mining
Interest”.

‘Replacement Mining Interest means a permit, lease, licence
or other disposition issued, made or granted by Canada under
the Indian Oil and Gas Regulations made under the /ndian Oil
and Gas Act or the Indian Mining Regulations under the Indian
Act or under any other applicable federal legislation, in
replacement of, or in substitution for, any rights or interests in
Mines and Minerals granted by Manitoba or held by or granted
by any private owner of those interests in land Selected or
Acquired by an Entitlement First Nation that has been or will be
set apart as Reserve;”
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Article 10 also contains a specific and relatively elaborate provision relating to

the methods of resolving Replacement Interests. Article 10.02 states

“10.02 Methods of Resolving Third Party Interests

(1) Without limiting the generality of Subsection 10.01 (2), a
Third Party Interest ma be resolved in any of the following
ways:

(a) the Third Party Interest may be purchased by the
Entitlement First Nation which has Selected or
Acquired the land,;

(b) the Third Party may consent to the cancellation of the
Third Party Interest;

(c) the Third Party Interest may continue until it expires;

(d) where lhe Third Party Interest is under a permit,
licence, lease or other authorization issued by
Manitoba, the Third Party Interest may be withdrawn,
cancelled or not renewed by Manitoba, where
Manitoba determines that:

(i) the Third Party is not using the land as required
under the permit, licence, lease or other
authorization;

(i) the land is no longer required by the Third Party
for the purpose intended or has been abandoned;
or

(iii) the Third Party has failed to meet any conditions
or requirements necessary to maintain the Third
Party Interest in good standing

on the Date of Selection or the Date of Acquisition or
at any time thereafter;

(e) where the Third Party Interest is an interest in land at
common law, the interest may continue or may be
replaced with a Replacement Interest to come into
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force upon the administration and control of the land
being transferred to and accepted by Canada or legal
title to the land being vested in Canada and continue
upon the land being set apart as Reserve;

(f) where the Third Party Interest is not an interest in
land at common law, but is issued in accordance with
legislation of Manitoba, the interest may be replaced
with a Replacement Interest where legislation of
Canada authorizes the issuance of a similar interest
in land under the administration and control of
Canada, to come into force upon the administration
and control of the land being transferred to and
accepted by Canada or legal title to the land being
vested in Canada and continue upon the land being
set apart as Reserve;

(g9) where the Third Party Interest is not an interest in
land at common law, but is issued in accordance with
legislation of Manitoba, the interest may be replaced
with a Replacement Interest where the Indian Act
authorizes the issuance of a similar interest in
Reserve, to come into force upon the land being set
apart as Reserve and any requirements provided for
in the Indian Act being satisfied; or

(h) in any other way which Canada, Manitoba, the
Entitlement First Nation which has Selected or
Acquired the land and the Third Party may agree.

(2) Where a Third Party Interest is to be replaced with a
Replacement Interest in accordance with Paragraph
(1)(e) or (f), the process may be as follows:

(a) the Third Party Interest will be cancelled by the
parties to that interest executing the appropriate
documents;

(b) upon acceptance by Canada of administration and
control of the land or title to the land being accepted
by Canada, Canada will grant to the Third Party a
Replacement Interest in a form satisfactory to
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Canada, the Entitlement First Nation which has
Selected or Acquired the land and the Third Party
pursuant to the Federal Real Property Act or other
legislation of Canada which authorizes the issuance
of the Replacement Interest; and

(c) upon the land being set apart as Reserve, Canada
and the Entitlement First Nation will consider
converting the Replacement Interest to an interest
authorized under the Indian Act, provided that where
a conversion of the interest cannot be readily
achieved, the Replacement Interest shall remain as
an interest in the land pursuant to the Federal Real
Property Act or other legislation of Canada which
authorizes the issuance of the Replacement Interest.

(3) The Minister of Indian Affairs and Northern Development
will recommend legislation to the Parliament of Canada
to enable the Members of an Entitlement First Nation to
"designate" within the meaning of the Indian Act land
Selected or Acquired by an Entitlement First Nation prior
to that land being set apart as Reserve for the purposes
of authorizing Canada to issue a Replacement Interest.”

Article 10 also contemplates that as the parties gain experience in discussing
and negotiating “Replacement Interests” over time, they may develop certain standard forms
or template provisions to be included in such instruments. Article 10.03 states: “the parties may
develop Agreed Forms for Replacement Interests”.

Article 11 is also interesting and important in this analysis. It deals specifically
with Mines and Minerals. Article 11.02 specifically addresses the situation in which an
Entitlement First Nation has selected Crown land or Other Land and a Third Party has an
interest in the Mines and Minerals in the land. Article 11.02 stipulates that Article 10 applies
with necessary modifications. In other words Article 11 requires that the TPI in the mines and
minerals be resolved by one of the methods referred to in Article 10. Notably however,
Article 11.03(1) provides that:

‘(1)  Without limiting the generality of Section 11.02, where land is Selected
or Acquired by an Entitlement First Nation which is subject to a Mineral
Disposition, quarry lease or quarry permit, the Entitlement First Nation
may notify Canada and Manitoba in writing that either:
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(a) the Entitlement First Nation intends to pursue the
replacement of the Mineral Disposition, quarry
lease, or quarry permit by a Replacement Mining
Interest pursuant to an agreement with the Third
Party; or

(b) the Entitlement First Nation requests that Canada
set the land apart as Reserve, subject to the
interest in the Mineral Disposition, quarry lease,
or quarry permit.”

The phrase “Mineral Disposition” is defined in the Framework Agreement as
meaning a “mining claim” or “mineral lease” as defined in The Mines and Minerals Act, but
does not include a “quarry lease” or “quarry permit” as defined in The Mines and Minerals Act.

Articles 11.03(4) and (5) then provides as follows”

“11.03

4) Subject to Subsections (5) and (6), where the Entitlement
First Nation notifies Canada and Manitoba in accordance
with either Paragraph (1)(a) or (b), the land will not be
eligible to set apart as Reserve in accordance with this
Principle until an agreement has been entered into
between Canada, the Entitlement First Nation and the
Third Party providing the Third Party a right of access on
or across the land to exercise its rights in the Mineral
Disposition, quarry lease or quarry permit, which
agreement may be in an Agreed Form.

(5) Where the Third Party fails to enter an agreement
referred to in Subsection (4) for reasons which the
Entitlement First Nation considers to be unreasonable,
the Entitlement First Nation may refer the matter to the
Implementation Monitoring Committee.”

In terms of the role of the IMC in such circumstances, Articles 11.3(6(a) and (b)
state:

(6) Where the Implementation Monitoring Committee
determines that the failure of a Third Party to enter into
an agreement referred to in Subsection (4) is
unreasonable:
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(a) the Implementation Monitoring Committee may
determine the terms and conditions of an interest in
land to be granted to the Third Party providing the
Third Party with reasonable access to the surface of
the land in order to protect the rights of the Third
Party in the Mineral Disposition, quarry lease or
quarry permit; and

(b) upon the determination of the Implementation
Monitoring Committee, the Selection or Acquisition
will be eligible to be set apart as Reserve in
accordance with this Principle subject to the terms
and conditions of an interest in the land determined
by the Implementation Monitoring Committee in
accordance with Paragraph (a).”

In my opinion, the cumulative effect of all of the above noted provisions is to
require that “Third Party Interests” must be recognized and given effect. Article 10 is a
mandatory provision requiring that Third Party Interests must be resolved to the satisfaction of
Canada, Manitoba, the Entitlement First Nation and the holder of the Third Party Interest, using
one of the methods listed in Article 10.02. One of those methods is the granting of a
Replacement Interest. In the case of mines and minerals or a quarry lease or a quarry permit,
where selected land is subject to a Mineral Disposition (i.e. a mining claim or a mineral lease),
where the Third Party fails to enter into an agreement providing the Third Party with a right of
access on or across the land to exercise its rights in the Mineral Disposition, quarry lease or
quarry permit, the Entitlement First Nation may refer that matter to the IMC.

2. The Scope of the Third Party Interest to be Replaced

The scope of the TPI to be replaced will be determined to a significant extent
by the nature of the specific interest or claim being asserted by the TPI holder.

The analysis which follows is undertaken in the context of the general policy
which underlies most of the mining legislation in Canada’s provinces and territories and in
many other countries around the world. The general policy is typically referred to as the “free
entry policy”. It has three main elements, which are:

(i) the right to enter lands in pursuit of crown minerals;
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(i) the right to acquire a claim;
(iii) the right to be granted a lease and to produce minerals.

Four characteristics are common in most free entry mining regimes in Canada.
They are:

(i) the acquisition of rights by the physical staking or on-line
acquisition of claims;

(ii) low barriers to entry for prospecting;

(iii) most public lands are open for staking or other forms of claim
unless they have been formally withdrawn by the Crown;

(iv) the maintenance of claims for long periods of time provided the
claimant carries out “assessment work”.

The free entry system developed in Canada and elsewhere over an extended
period of time when the exploitation of minerals as a means of producing wealth and creating
employment was considered an overriding public good. However, the free entry system is
contentious and controversial and has become increasingly so over the last several years.

The proponents of the free entry system argue that it is a system which is
essential for the viability of mining industries, particularly given international competitive
pressures. The critics of the system argue that it gives a disproportionate priority to mining as
a land use and undermines other forms of land use and hinders the attempts by governments
and other individuals and organizations to implement environmental protection measures.

Most importantly for the purposes of this analysis, the free entry system inhibits
the ability of the Crown to consult and accommodate Indigenous interests before mineral rights
are obtained by third parties.

The Manitoba Mines and Minerals Act is essentially based on the “free entry”
philosophy. Some of the important features of the Manitoba legislation are summarized below.

Prospecting Licences

A person must hold a prospecting licence in order to explore for minerals (other
than quarry minerals), stake out, or record a claim on Crown mineral land. A person who does

10
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not have a licence may, on behalf of and under the direction of a licensee, erect posts, blaze
lines, affix tags, operate a drill or geophysical equipment or perform clerical, manual or other
similar services.

A person who is 18 years of age or older may apply for a prospecting licence.
A prospecting licence is not transferable, and the person may only hold one licence.

A prospecting licensee may enter, remain and travel upon Crown mineral land
that is open for prospecting and may work on such land to prospect and stake out.

A licence may be suspended for not more than five years due to a contravention
of the Act or term or condition of the licence. However, such a suspension does not apply to
the licensee’s claims recorded prior to the suspension.

Mineral Exploration Licences

A holder of a prospecting licence may apply for a mineral exploration licence. A
mineral exploration licence may be renewed once, for a term of the same duration as the
original licence, if the holder: applies for the renewal before the expiry of the original licence;
complies with the Act throughout the term of the original licence and has performed the
prescribed work required under subsection 53(1); and meets any other renewal requirements.

The holder of a mineral exploration licence has exclusive right to explore for
Crown minerals (other than quarry minerals), within the boundaries of the area covered by the
licence, excepting mineral rights contained in a claim or mineral lease staked or acquired prior
to the effective date of the licence.

The holder of a mineral exploration licence may enter, use and occupy the
surface of the land that is the subject of the licence for the purpose of prospecting or exploring
for minerals on, in or under the land.

The holder of the licence must ensure that the required amount of prescribed
work is performed in the area covered by the licence in each one-year period in the term of the
licence, and submit a report of that work. If the holder performs work or incurs expenditures in
excess of the minimum value prescribed in respect of required work for the year, the holder
may apply the excess value toward satisfaction of required work in a succeeding year. If the
holder performs work or incurs expenditures that is less than the minimum required work of
the year, the holder may make a cash payment equivalent to the deficiency in order to maintain
the licence in good standing and avoid suspension or revocation of the licence.

The holder of a mineral exploration licence may apply to convert the area
covered by the licence or a part of that area into one or more claims held by the holder or the

11

Toll Free: 855.483.7529 . 1700 — 242 Hargrave Street » Winnipeg, Manitoba - Canada R3C OV1 TDSLAW.COM

TDS Is the exclusive member firm in Manitoba, Canada for Lex Mundi — the world's leading network of Independent law firms with In-depth experience in 100+ countries worldwide.-



THOMPSON

T D/ S porrman

SWEATMAN

licence. Such an application shall not be accepted unless the required work for the year, is
performed.

Claims

A licensee may explore for minerals on, in or under Crown mineral land and
may stake out and record a claim on Crown mineral land, other than land that is withdrawn,
land that is governed by a mineral disposition or mineral lease, land that is an Indian reserve,
land that is designated as a provincial park, land that is an ecological reserve, and land that is
designated for special use under The Wildlife Act.

A licensee may stake out or apply for any number of claims. After staking a
claim on private land or on lawfully occupied Crown land, a licensee shall notify the owner or
occupant. A licensee who stakes a claim has 30 days to file an application to record the claim.
A claim shall not be recorded if the application related to mineral lands or mineral rights that
are covered by a recorded mineral disposition or mineral lease.

The holder of a recorded claim has the exclusive right to explore for and develop
the Crown minerals, other than the quarry minerals, found in place on, in or under the lands
covered by the claim. The holder of a claim may enter, use and occupy the surface of the land
that is governed by the claim for the purpose of prospecting, exploring, developing, mining or
producing minerals on, in or under the land.

A holder of a claim shall not commence or recommence work on an advanced
exploration project until the holder files written notice and a closure plan, and the director
approves and accepts the security provided for the performance of rehabilitation. The director
may require changes to the closure plan and the holder shall not commence work until the
director approves the closure plan.

With respect to what constitutes an “advanced exploration project”, it means (a)
excavation of an exploration shaft, adit or decline; (b) construction of an all-weather access
road to an advanced exploration site; (c) diversion, alteration or damming of a natural
watercourse for purposes of bulk sampling, mine development or mining; (d) de-watering of a
shaft, adit or decline for underground exploration and development purposes; (e) removal of a
bulk sample of at least 500 tonnes of material for testing; and (f) any other project that is
prescribed as an advanced exploration project.

The right to stake out a claim does not include the right to sell or dispose of
tailings, sand, gravel or stone found in, on or under the subject sand, or to sell or dispose of
buildings or chattels located on the land. Before a lease is issued in respect of a claim, no
person shall remove ore, mineral, mineral bearing substance or mineral product.

12
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A claim may be held for two years and for one year on each renewal. A claim
shall not be renewed unless the claimant is in compliance with the Act, has performed the
required work and submits a written report of all work performed on the claim. A claim may be
renewed even if the required work on the claim has not been performed if the holder makes a
cash payment in the amount equal to the value of the unperformed required work. A holder of
a claim may apply the excess value of work or expenditures in a year toward satisfaction of
required work in any succeeding year.

The holder of a claim may at any time surrender the claim. The interest of a
holder of a claim expires on the day in which the holder fails to perform required work or make
a cash payment, pay applicable fees, comply with an order, removes a stake without consent
of the recorder, or the board determines that the claim is being used for a purpose other than
mining. In both the situation of a surrender or the expiry of an interest, the subject lands will
reopen for prospecting the next day.

Drilling of a diamond hole may be subject to conditions, and no person shall drill
a borehole, undertake operations preparatory or incidental to the drilling of a borehole, or drill
an extension of a borehole without a borehole licence. An application for such a licence must
be made in accordance with the regulations, the application may be refused due to
unreasonable damage, inconvenience or nuisance, and the licence will be for a specific
location. A borehole licence may be canceled where drilling is not commenced within six
months, or suspended due to a contravention of the Act or a term or condition of the licence.

Mineral Leases

A person must hold a mineral lease in order to commence production of mineral,
other than quarry mineral, from Crown mineral land. The holder of a claim may apply for a
mineral lease and the minister shall issue the lease where: the claim is in good standing; the
work performed is not less than what is required or if it is less, the holder demonstrates that
the area is sufficiently explored and further expenditures are not warranted; the holder proves
the existence, extent and value of an ore body; and the holder submits information respecting
a partnership or syndicate that holds an interest in the claim and the prescribed application fee
and rent for the first year of the lease. The minister shall not grant a lease in respect of a claim
unless all liens or encumbrances recorded against the claim are released.

A mineral lease conveys to the lessee, for the term of the lease and as required
for the purpose of working the lease: the exclusive right to the minerals, other than quarry
minerals, that are the property of the Crown and are found in place on, in or under the land
covered by the lease; and mineral access rights that include the right to open and work a shaft
or mine within the limits of the lease area, and to erect buildings or structures upon the subject
land.
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The term of a mineral lease is 21 years. A lessee is entitled to renewal for a
further term of 21 years if the lessee is in compliance with the Act and the terms and conditions
of the lease. The minister must renew the mineral lease for a further term of 21 years in the
case of a lessee who does not commence mining or stops mining where the lessee performs
work within the lease area that has a value not less than the expenditures required and
provides evidence to show that the area is fully explored and production from the lease is not
warranted. Where the minister refuses to renew a lease, the lessee may apply to convert the
lease to a claim.

The mineral lessee shall, not less than 60 days before the date scheduled for
commencing mining, file written notice of intention to commence mining, plans and schedules
of mining operations, details of proposed processing in Manitoba, and a closure plan. The
director must accept and approve of those filings subject to any required changes, and the
security for rehabilitation is delivered, before the lessee commences mining.

A mineral lessee shall make arrangements for the safe and secure disposal of
earth, rock, waste, water or refuse resulting from work done to prevent inconvenience,
damage, nuisance, obstruction or injury to an owner or lawful occupant of the lands.

Quarry Minerals

No person shall commence production of quarry mineral except under the
authority of a quarry permit or quarry lease. A holder of an exclusive quarry permit or lease
shall pay the prescribed annual rent on or before the 30th day after the anniversary date of the
permit or lease. The holder shall submit a closure plan acceptable to the director in respect of
a quarry other than an aggregate quarry.

An application for a quarry permit must be made to the director in accordance
with the regulations. A quarry permit grants the right to explore for, mine and produce quarry
mineral for a term not exceeding three years and on such further terms and conditions as the
director sets out in the permit.

The holder of a quarry permit shall provide to the recorder a statutory
declaration verifying the quantity of the quarry mineral that has been produced, payment of the
prescribed royalty, and payment of the prescribed rehabilitation levy.

The renewal of a quarry permit is one year and the director may limit a quarry

permit in a renewal term to an area that is less than the area to which the permit applied in the
previous term.
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A quarry permit may be suspended or cancelled where the continuation of
operations under the permit is not in the public interest or is likely to cause damage or injury
to third parties or to the property of third parties.

An application for a quarry lease must be made to the minister in accordance
with the regulations, and the minister may grant the lease with terms and conditions. The holder
of a quarry permit that is renewable may apply for conversion of the permit to a quarry lease.
A lessee may apply to reduce, subdivide, amalgamate or enlarge the area covered by the
lease.

A quarry lease conveys to the lessee for the term of the lease the exclusive right
to the Crown quarry minerals specified in the lease that are found on or under the land covered
by the lease, and mineral access rights in respect of the Crown quarry minerals.

A quarry lease has a term of 10 years and is renewable for a further term of 10
years where the lessee applies before the expiry of the lease and furnishes evidence showing
that the lessee has complied with the Act and the terms and conditions of the lease. Renewal
is at the discretion of the minister where, during the term of the lease, a lessee does not
commence mining or ceases to mine.

The above noted summary provides a response to the question with respect to
the rights of a TPI holder pursuant to licences, permits and leases granted under the Mines
and Minerals Act. More specific answers to questions (ii) and (iii) are outlined below.

(i) is the TPI holder required to obtain additional approvals under the Mines
and Minerals Act prior to the development of a mining or a quarry
project?

In addition to meeting the terms and conditions of a prospecting licence, a
mineral exploration licence, and the terms of a mineral or quarry lease, the most significant
additional approval which is typically required is an environmental approval following the
conduct of a thorough environmental assessment. However, an environmental assessment
and any approval resulting therefrom is not conducted under the Mines and Minerals Act, but
is rather conducted under The Environment Act and the Regulations thereunder.

The Environment Act generally operates during the later stages of mineral
exploration. During those stages, but before going into production, a claimant may be required,
depending on the scope of the project, to submit a proposal to Manitoba Conservation and
Water Stewardship. Approval of a stage one Environment Act licence for advanced exploration
typically takes 60 days or less.
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However, to move into production, and to establish a mine, a claimant will be
required to submit a thorough Environmental Impact Statement (EIS) and to receive a licence
under the Environment Act. The timeframe for obtaining such a licence is dependent on the
nature, size and location of the project. With respect to some projects, a public hearing will be
required.

(iii) what type of conditions or requirements must be met in order for a TPI
holder to proceed to the next stage of development?

The ability of the TPI holder to proceed to the next stage of development is
largely dependent on whether that holder has complied with the obligations outlined in the
permits or licences, pursuant to which the holder has been operating.

In all provinces and territories, including Manitoba, the main requirement for
maintaining a mining claim and for proceeding to the next stage of development is the fulfiiment
of the work requirements associated with the mineral exploration and development work.
Failure to perform that type of work (sometimes referred to as “assessment work” is the main
reason whereby claims lapse or are cancelled.

Such work requirements are an important part of Mineral Dispositions in all
Canadian jurisdictions. Indeed, they are a feature of mining legislation around the world. These
requirements for assessment work to be done are intended to discourage the holding of rights
to large amounts of land for long periods. They are generally not onerous for large companies
engaged in genuine exploration programs on a property. However, they are designed to make
it difficult to tie up large areas of land speculatively without carrying out exploration operations.
A feature of these work requirements is a philosophy of “use it or lose it”. Useful exploration
and development work on minerals on crown lands is, effectively the price that the Crown
demands, in return for the mineral rights which it is granting. It is relatively easy for a prospector
to acquire rights to enter onto lands and to conduct exploration activities on those lands for the
first one or two year period. However to hold the land, a prospector must carry out mineral
exploration and development.

Some individuals and companies who obtain prospecting or mineral exploration
licences are speculators. Even after staking claims, some speculators will often let claims
expire. However many claim holders who are interested in longer term development will be
very intent on retaining their claims and will make every effort to comply with any assessment
work requirements in order to avoid the lapsing or the cancellation of their claims.

In general, mining legislation (and the Mines and Minerals Act is no exception)
specifies the type of work required to fulfill assessment work requirements. The work required
typically includes prospecting, trenching, shaft sinking, underground work, land surveys,
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geological surveys, geo-chemical surveys, geo-physical surveys, and drilling. Technical
exploration work is frequently treated differently than general prospecting.

Expenditures for things such as transportation, road and camp construction,
depreciation of capital equipment and head office supervision may either be ineligible as
assessment work, or may be limited as a percentage of the total work claimed. Air borne geo-
physical surveying, because of its evaluation difficulty, may be subject to special requirements.

As noted in the summary above, there will be circumstances in which the holder
of a permit or licence may not be required to meet the minimal work requirements, if the holder
makes a cash payment equivalent to the deficiency. Such payments are frequently made by
claimants in order to maintain the licence or permit in good standing and to avoid the revocation
of the licence or permit.

The specific obligations and work requirements of TPI holders under
prospecting licences, mineral exploration licences and mineral leases, and the fact that such
interests may be lost or cancelled if those obligations are not fulfilled, are important in relation
to Article 10.02(d) of the Framework Agreement. Article 10.02(d) specifically contemplates the
cancellation of a TPI by Manitoba if the Third Party has not used the land as required under
the permit, licence or lease, or if the Third Party has failed to meet any condition or requirement
necessary to maintain the TPI in good standing.

In that regard however you should also be aware of certain provisions in the
Mines and Minerals Act relating to extensions of time and relief against forfeiture.

Extensions of Time and Relief from Forfeiture

Throughout the Mines and Minerals Act there are several time-limited
conditions imposed on the holders of claims, permits and licences. The Minister of Mines may
grant an extension of time for compliance with the Act. An application must be made, sufficient
cause must be shown, and the Minister must give due regard to the relevant circumstances
and the possible economic impact of granting the extension. A refundable cash deposit may
be required as security for complying within any extended time.

The Minister may also relieve a person from the loss of rights as a result of
failing to comply with the Act and may impose conditions. The interests or rights that have
been lost or forfeited will be returned to the person, subject to the rights of third parties acting
in good faith which have arisen subsequent to the loss and prior to the date on which the
claimant makes an application for relief. The Manitoba provisions relating to the relief against
forfeiture provide the Minister with very broad powers to return the rights of a claimant that
have been lost or cancelled.
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The Crown’s Duty to Consult

As noted elsewhere, the Crown’s duty to consult and to accommodate
Indigenous interests, is beyond the scope of this opinion.

Nonetheless the nature and extent of the Crown’s duty will be of undoubted
interest to any Entitlement First Nation when assessing what will be required to resolve Third
Party Interests generally and with respect to the resolution of any specific Third Party Interest.

It may be critical in any specific situation to determine when the duty to consult
arises because that may strongly influence an Entitlement First Nation’s decision as to when
and how to approach either the provincial or federal crown and when, if ever, to initiate
discussions directly with the holder of the TPI.

In that context it is worth noting that the duty to consult arises when the Crown
has knowledge, real or constructive, of the potential existence of an Indigenous claim or right
and when the Crown is contemplating certain steps or actions which may adversely affect the
Indigenous claim or right.

The particular factual circumstances associated with any TPl may differ
considerably and those differences will clearly impact when the duty to consult is activated.

Implementation Agreements

The methods of resolving Third Party Interests will likely prove to be many and
varied. One method may be to resolve such claims by way of various forms of Implementation
Agreements. Such agreements will involve any Entitlement First Nation as one of the
contracting parties and (depending on the circumstances) may also involve one or more of
Canada, Manitoba, and the Third Party, as the other contracting party or parties. The
negotiation of any implementation agreements in the early stages of this process may have a
substantial impact on the negotiation of subsequent agreements. The IMC may wish to
consider what role it would like to play in facilitating, monitoring and evaluating the success of
such agreements in fulfilling their objectives.

CONCLUSION AND SUMMARY

Brief answers to each of the questions you have asked me to consider are
summarized below.

1. To what extent does the Framework Agreement recognize and give effect to
the claims of TPI holders in mines and minerals on Crown lands in Manitoba,

18

Toll Free: 855.483.7529 - 1700 — 242 Hargrave Street « Winnipeg, Manitoba - Canada R3C 0V1 TDSLAW.COM

TDS is the exclusive member firm in Manitoba, Canada for Lex Mundi — the world’s leading network of independent law firms with In-depth experience in 100+ countries worldwide.-



THOMPSON

T D/ S Dporrman

SWEATMAN

when those lands have been selected by an EFN pursuant to the Framework
Agreement?

Answer: The Framework Agreement recognizes and gives significant effect to
those TPIs and to the rights of TPI holders who have interests in mines and
minerals on Crown Lands which have been selected by an EFN.

In practical terms, this means that whatever rights such TPI holders have, must
be respected and dealt with before, or as part of any initiative by an EFN to
derive any benefits from the minerals which are the subject of the TPI holders’
claims.

2. What is the scope of the TPI which may need to be replaced? More specifically:

(i) What rights to subsequent development does a TPI holder have
pursuant to a mining claim, mineral lease or quarry lease?

Answer: The scope of the TPI to be replaced will be determined to a significant
extent by the nature of the specific interest or claim being asserted by the TPI
holder.

A TPI holder generally has rights to subsequent exploration and development
provided the TPI holder has complied with the requirements of the licence or
permit which has been issued to the TPI holder. Such licences or permits
include prospecting licences, mineral exploration licences, the requirements
associated with staked claims and the requirements of a mineral lease or quarry
lease.

(i) Is the TPI holder required to obtain additional approvals under
the Mines and Minerals Act prior to development of a mining or
a quarry project?

Answer: In addition to meeting the terms and conditions of a prospecting
licence, a mineral exploration licence, and the terms of a mineral or quarry
lease, the most significant additional approval which is typically required is an
environmental approval following the conduct of a thorough environmental
assessment. However an environmental assessment and any approval
resulting therefrom is not conducted under the Mines and Minerals Act, but is
rather conducted under The Environment Act and the regulations thereunder.
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During the later stages of mineral exploration, but before mine production is
commenced, a claimant will usually be required to submit a proposal to
Manitoba Conservation and Water Stewardship for a stage 1 Environment Act
licence.

However to move into production and to establish a mine, a claimant will be
required to submit a thorough Environmental Impact Statement and to receive
a licence under the Environment Act. With respect to some projects, a public
hearing will be required.

(iii) What type of conditions or requirements must be met in order for
a TPI holder to proceed to the next stage of development?

Answer: As noted above the ability of a TPI holder to proceed to the next stage
of development is largely dependent on whether that holder has complied with
obligations outlined in the permits or licences, pursuant to which the holder has
been operating.

In all provinces and territories, including Manitoba, the main requirement for
maintaining a mining claim and for proceeding to the next stage of development
is the fulfilment of the work requirements associated with the mineral
exploration and development work. Failure to perform that type of assessment
work is the main reason whereby claims lapse or are cancelled.

| would be pleased to elaborate on any of the foregoing and to attempt to answer
any questions you may have.

Yours truly,

THOMPSON DORFMAN SWEATMAN LLP

Per:
O

A. Blair Graham, Q\Z.
ABG/gb
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