
 

 

MEMORANDUM 

 
TO:  Laren Bill, IMC Chair 

 
FROM: Brenda Johnston 
 
DATED: March 31, 2023  
 
RE:   Agreed to Forms for Permits and Issue of Consultation  

  
 

ISSUES: 
 
You requested that we do an analysis and compare the current Agreed to Forms for 
section 28(2) Indian Act permits, to the new updated Agreed to Forms for section 28(2) 
permits.  Our analysis on what the key differences are between the two Agreed to Forms, 
is outlined in the attached chart. 
 
You also requested that we provide our opinion on the following questions: 
 
Does the signing of these permits give the First Nations consent to consultation on TLE 
parcels that these permits would be applicable to? 
 
Does the signing of these permits commit to the application of the 2016 ATR Legislation 
Addition of Lands to Reserve and Reserve Creation Act (ALRRCA)? 
 
ANALYSIS: 
 
In our view, we do not think that if an Entitlement First Nation (“EFN”) signed off on the 
section 28.2 Permit (Agreed to Form), that somehow the EFN would be consenting to, or 
would be subject to the Crown's Consultation policies. 
 
The Agreed to Form permit is between ISC and the particular EFN.  We note the Province 
was also involved in its drafting if this is incorrect please advise. 
 
Further, ‘consultation’ is not referenced in the ALRRCA and therefore in our view, signing 
off on the Permits does not infer that the EFN consents to consultation. 
 
EFN’s can use these permits without concern that consultation is being inadvertently 
agreed to as it is not referenced in the Permit or in ALRRCA. 
 
We also note that the 2001 ATR Policy applies to all lands set apart under the MFA-TLE; 
and that the application of a subsequent or new ATR Policy (a new or updated ATR Policy 
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like the new 2016 ATR Policy of Canada) to an EFN cannot be done without the consent 
of the EFN under the MFA-TLE.  This means that if an EFN were to sign off on this permit, 
it does not mean that the FN agrees to using the 2016 ATR Policy. 
 
Short answer: Once the Agreement has been signed and permit granted, the Permittee 
will be required to consult with the First Nation when undertaking specific work, as agreed 
to. If there was no permit agreement defining the roles and expectations for consultation, 
and the Crown was issuing the permit or licence for a new work that could impact an 
established or potential Aboriginal or treaty right, the Crown would need to consult. Either 
way, consultation of some sort is required before work is started. 
  
The permits require a Band Council Resolution (“BCR”) from the community before being 
signed by Canada and the Permittee so all parties will be aware of when consultation is 
required. A BCR is also required for all reserve creation proposals and ISC will consider 
potential or established Aboriginal or treaty rights prior to setting aside reserve lands. 
Consultation does not work backwards and the consultation (if required) for existing works 
or structures would/should have already been done prior to the ATR process. The signing 
of the agreement is not a pre-emptive acknowledgement that consultation on new works is 
not required or will automatically be considered adequate by the First Nation, but rather an 
acknowledgement from the Permittee and the Crown that consultation with the Nation will 
be required in those defined situations. 
 
Unfortunately, consultation in Canadian law does not provide First Nations a veto. The 
First Nation does not need to consent to a consultation process beforehand or before the 
project can go ahead. Regardless of whether the permit agreement is signed, there is an 
expectation that consultation (to varying degrees) will be completed prior to work being 
done. Whether the consultation process is deemed adequate by the Nation or whether the 
First Nation consents to the proposed work remains to be seen. 
 
Does the signing of these permits commit to the application of the 2016 ATR Legislation 
Addition of Lands to Reserve and Reserve Creation Act (ALRRCA)? 

 
The ALRRCA legislation was passed to reduce delays in the ATR process, and it would 
be in effect regardless of whether a permit agreement is signed. In the event there is a 
conflict between the permit, the new legislation and the Indian Act, the Indian Act prevails. 
For the 2016 ATR policy, the policy is in effect for reserve creation proposals after July 27, 
2016. For proposals submitted prior to the effective date, the Directive 10-3: Additions to 
Reserve/Reserve Creation Transition Guidelines would apply. The legislation is 
unfortunately not opt-in. The policy is also not opt-in and which policy applies will be 
dependent on when the ATR proposal was submitted. As a result, the updated permits will 
most likely be primarily used for ATR proposals after 2016 where the new legislation and 
2016 policy would apply. 
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2016 ATR Policy – Additional Notes 
 
The 2016 ATR policy provides that ISC will consider the potential or established Aboriginal 
or treaty rights before setting apart lands as reserve. Prior to reserve creation, ISC will 
consider whether the Crown has met its duty to consult. As part of the process, the 
proposal must identify any provincial, territorial, local government, aboriginal, or other 
interests or rights but we are not seeing a requirement for a First Nation to obtain written 
consent from another. 
 
We did see on our review that written consents are required: 
 
If a third party owns the Mines and Minerals in the Proposed Reserve Land, and intends to 
exploit the Mines and Minerals, the First Nation must negotiate access to the Mines and 
Minerals in the Proposed Reserve and have written consent of that party to a surface only 
Reserve, or a buy-out of the sub-surface title or right must be completed prior to the 
surface land being granted Reserve status. 
 
Where a First Nation seeks Reserve Creation to acquire partial interest or rights in mines 
and minerals, a partial interest or right cannot be explored or exploited without obtaining 
the appropriate provincial or territorial instrument where necessary, including the written 
consent of each partial interest or right holder. 
 
There are consent considerations for joint reserves as well. 
 
The 2001 ATR policy encourages First Nations to ensure that other affected First Nation 
interests in an ATR proposal are considered. When there are competing or overlapping 
claims on land by Aboriginal groups, the First Nation seeking reserve status must consult 
with all such groups and ISC staff should consult with Specific Claims, Comprehensive 
Claims, or the federal Treaty Negotiation Offices, as appropriate. Aboriginal Groups who 
are either involved or potentially involved must be notified so they can have the 
opportunity to discuss and clarify their respective interests and work together to resolve 
any potentially competing or overlapping interests. 
 
 
We checked the IMC website to review the Future Mines and Minerals Access Agreement 
which is an Agreed to Form under the TLE working group process.  However, we were 
unable to locate it on the IMC website.   
 
You advised previously that The Future Mines and Minerals Access Agreement can be 
found on the Implementation Monitoring Committee (IMC) website. For access to surface 
(mines and minerals) where the lands are Reserve lands, the access to be granted is 
something that is to be negotiated as between the Third Party Interest holder and the First 
Nation.  The parties for example can negotiate terms such as access fees to the surface 
land that is reserve; other conditions, term ect.  It would be the same process as between 
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a private land owner and a party that needs surface access to mines minerals beneath 
private owned land.     
 

Comparison of Old Agreed to Form to Updated Agreed to Form re PERMITS 
 

Manitoba Hydro 

Old Form New Form 

Department of Indian Affairs and 
Northern Development 

Indigenous Services Canada 
Will need to change to His Majesty the King 

Treaty Land Entitlement  Addition of Lands to Reserve and Reserve 
Creation Act 

Authorization comes from subsection 
28(2) of the Indian Act 

Authorization comes from section 6 of the 
ALRRCA 

 Removes “permitted area” in 3(b)(i) 

Lines 25 kv or less in capacity Lines 66kV or less in capacity  

 Adds 3(e): 3(d) does not apply at 
commencement period and the Permittee will 
comply with the consultation sections in 3(d) in 
respect of any future proposed work 

 Indemnity for the First Nation, not just Canada 

 Any remaining service lines and related plant 
equipment and facilities that remain on the 
Reserve are the property of Canada and 
Hydro releases any claims and interests  

Hydro is to notify the Minister of any 
change(s) in circumstances that require 
permission to provide electrical power 
services outside of the permitted area 
and the parties may enter into a new 
permit on similar terms  

Hydro is to plot and retain on a sketch the part 
of the Reserve occupied by service lines and 
related equipment and facilities, as well as 
those parts of the reserve occupied from time 
to time by extensions to the services lines and 
related equipment. If the Minister or Council 
requests, Hydro will make the sketches 
available 

 Encumbrances includes certificate of 
possession 

 Notice to be provided to First Nation in addition 
to ISC or Hydro. Party can also change their 
address by informing the other parties.  

 Indian Act provisions will prevail if there is any 
conflict between ALRRCA, the Indian Act, and 
the permit 

 Includes (i) and (j) in the General section, 
which notes that any words in the singular 
include words in the plural and masculine 
includes feminine and neutral; in accordance 
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with section 21 of the Indian Act, an original of 
the permit will be registered in the Indian 
Lands Registry in Ottawa  

Includes space for Schedule C, a map 
or sketch of the permitted area 

 

 
 

MTS/Bell 

Old Form New Form 

Authorization from subsection 28(2) of 
Indian Act 

Authorization from section 6 of the ALRRCA 

 Period is for as long as required by the 
Permittee to provide telecom services at or 
near the reserve subject to section 9 

Telecommunications Plant  Telecommunications Facilities 

Can enter permitted area  Can enter reserve  

 Duly execute permit under subsection 28(2) of 
Indian Act or under section 6 of ALRRCA  

 Inserts a new paragraph “it is understood and 
agree that the permission hereby granted 
includes the right to distribute 
telecommunications services on, over, across, 
upon, under, through, to and from the 
Reserve” 

MTS is to notify the Minister of any 
change(s) in circumstances that require 
permission to provide telephone and 
telecomm services outside of the 
permitted area and the parties may 
enter into a new permit on similar terms  

Bell is to plot and retain on a sketch the part of 
the Reserve occupied by Telecomm Facilities, 
as well as those parts of the reserve occupied 
from time to time by extensions to the 
Facilities. If the Minister or Council requests, 
Bell will make the sketches available 

 Encumbrances includes certificate of 
possession 

 Inserts 8(d): “nothing in this permit is intended 
to alter any duty of care that the Permittee may 
owe to the First Nation and the residents of the 
Reserve in connection with the Permittee’s 
activities on the Reserve in the exercise of the 
rights and permissions granted to it by this 
Permit” 

 Expands permittee’s obligations to include 
4(a), 4(f), 4(h), and 4(k), and subsection 8(b) 
which survive and any right of action by the 
Minister against the Permittee in respect of 
any other breach contained in the Permit shall 
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not be prejudiced 

 Notice includes to First Nation, can change 
address 

 In conflict, Indian Act prevails 

 Includes (i) and (j) in the General section, 
which notes that any words in the singular 
include words in the plural and masculine 
includes feminine and neutral; in accordance 
with section 21 of the Indian Act, an original of 
the permit will be registered in the Indian 
Lands Registry in Ottawa 

Includes space for Schedule C, a map 
or sketch of the permitted area 

 

 
Centra Gas 
Key pieces: 

- Also requires a BCR  
- Will also need to change to His Majesty the King 
- In the event of a conflict between ALRRCA, the Indian Act, and the permit, the 
Indian Act prevails 
- Authorization under section 6 of ALRCCA 
- Notification to the First Nation is required prior to undertaking any permitted use, 
consultation on scope and location of work, and not proceed with the work if First 
Nation reasonably objects until Centra Gas has taken reasonable efforts to resolve the 
objection and has received written notification from the Minister that the proposed work, 
or an alternative, is acceptable under the permit 
- Centra Gas will pay reasonable compensation to Canada or the First Nation, or 
any member of, for loss suffered or damage to persons or property as a result of the 
existence, ownership, operation, installation, maintenance or use of the Distribution 
System or the exercise of permitted activities  
- Same sketch provision as the other two, Centra Gas is to maintain a sketch of the 
part of the Reserve occupied by the Distribution System and the other parts of the 
reserve that are occupied from time to time by extensions  
- Notice to the First Nation  
 

 
BAJ 

 
 


